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SUMMARY PAGE

In this Consolidated Brief and Exceptions of James A. Kay,

Jr., Kay notes four fundamental errors in the Summary Decision of

Administrative Law Judge Richard L. Sippel, FCC 960-02, released

May 31, 1996.

First, the Presiding Judge erroneously considered the

unsworn testimony from the prosecutorial staff of the Commission,

testimony which was contradicted by Kay's own sworn declarations.

By considering these unsworn statements, the Presiding Judge

violated section 1.251 of the Commission's Rules, and every rule

of procedural due process.

Second, as a result of the Commission's 1992 deregulatory

order, Kay was not required to maintain, much less produce, the

information requested by the Wireless Telecommunications Bureau.

The Presiding Judge's conclusion to the contrary is reversible

error.

Third, Kay did not willfully tail to produce information in

response to the Bureau's discovery requests or the Bureau's

request pursuant to § 308(b) of the C'ommunications Act. The

Presiding JUdge lacked evidence from the Bureau to make this

conclusion. Therefore, the Summary Decision was improperly

granted.

Finally, the Presiding Judge erroneously set a forfeiture,

despite the fact that the Bureau never requested such relief in

its moving papers. In awarding a forfeiture, the Presiding Judge

grossly exceeded the current Commission guidelines.



As a result of these and other reversible errors noted

herein, there was absolutely no basis for a summary decision.

The Commission's only course of action is to now reverse the

Summary Decision, remand the matter for a full evidentiary

hearing, and assign an unbiased Administrative Law Judge to serve

as the Judge for the hearing.
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CONSOLIDATED BRIEF AND
EXCEPTIONS OF JAMES A. KAY, JR.

I. PRELIMINARY STATEMENT

1. James A. Kay, Jr. ("Kay") by his attorneys and

pursuant to sections 1.276 and 1.27 7 of the Commission's Rules,

hereby submits his Consolidated Brief and Exceptions to the

Summary Decision of Administrat.ive Law Judge Richard L. Sippel

("Judge"), FCC 960-02, released May ?1, 1996, ("S.D.II) in the

above-referenced matter.

2. Kay will establish in this Brief and Exceptions that

the fact-finding, conclusions and legal analysis of the Judge are

fatally flawed, that the S.D. must be reconsidered and reversed

and this matter set for evidentiary hearing.

3 . The S.D" contains numerous reversible errors. For

example, the Judge relied on so-cal ed "representations ll made by

the staff of the Wireless Telecommunications Bureau (the

IIBureau II ) in issuing the S.D .. No representations were made

under oath and the IIwitnesses" were not subject to cross-

examination. The Bureau did not meet its burden on summary

decision and the Judge incorrectly ruled that Kay willfully

failed to respond to the Bureau's request for information issued

pursuant to section 308(b) of the 20mmunications Act of 1934, as

amended (the IIAct ll
).

4. Based on these and other errors, the Commission is

requested to reverse the S. 0_,. and remand the matter back to an

Administrative Law Judge , other than the ,Judge, with instructions

to conduct a full hearing on the merjts of the Bureau's case.



II. STATEMENT OF__ THE CASE

A. The Licensee

5. Kay, a licensee of approximately one hundred fifty-two

specialized mobile radio licenses, conducts his radio business in

the Los Angeles metropolitan area. Kay is a small businessman

operating his SMR business in the face of large corporate

competitors.

B. The Proceeding

6. On December 13, 1994, the Commission issued an Order to

Show Cause, Hearing Designation__QJ;::.ger_Qnd Notice of opportunity

for Hearing for Forfeiture (the "HDQ") against Kay. Among other

things, the Commission ordered Kay t show cause why his licenses

should not be revoked or cancelled ~nd why he should not be

ordered to cease and desist from certain alleged violations of

Commission Rules and the Act.

7. Prior to issuing the !::H2Q I the Bureau, in a letter

dated, January 31, 1994, issued pursuant to section 308(b) of the

Act (the "308(b) Request"), requested, among other things, a copy

of Kay's customer list and billinq records.

8. In response to the J08 f b) Request, Kay's attorneys

twice sought that any documents submitted by Kay in response to

the 308(b) Request remain confidentIal, as disclosure of this

highly confidential information wou d have been fatal to Kay's

business. 1 The Bureau denied both requests.

Confidentiality of business documents is a matter of
significance to commission licensees. This issue is the subject
of a Commission rulemaking in E~9Jnin?j:joI1_QLCurrentPolicy



9. with no other option available to him, Kay challenged

the right and propriety of the Bureau's broad ranging inquiry

into his confidential business affairs by not producing the

requested information.

10. On December 4, 1995, the Bureau filed a Motion for

Summary Decision (the "Motion"). Despite the requirements of

section 1.251(a) (1), the Bureau did not submit an affidavit or

other sworn statement in support of the Motion.

11. The Motion is premised on Kay's alleged failure to

produce certain historical loading Jnformation--that is, the

number of end user mobile units ~ttributable to a particular

channel--pursuant to the 308(b) Request and certain discovery

requests made by the Bureau.

12. In response to Interrogatory No.4 of the Bureau's

First Set of Interrogatories and other discovery propounded by

the Bureau, Kay, after again requesting and finally receiving

adequate assurance of confidentl~lit} in the form of a protective

order, produced every relevant bllsiness record in his possession

(over 36,000 documents) at his sale ost and expense.

13. Despite Kay's responses, the Bureau deemed Kay's

responses inadequate and filed the Motion pursuant to section

308(b) of the Act and/or section of the Commission's Rules.

concerning the Treatment of Confidential Information Submitted to
the Commission, FCC 96-109, released March 25, 1996.

See Bureau's First Request for Production of Documents,
First Set of Interrogatories, and Reguests for Admissions of Fact
and Genuineness of Documents to Kay all of which were dated
February 17, 1995



14. On January 11, 1996/ Kay filed an opposition to the

Motion, which included among other items, a sworn Declaration

from Kay.

15. Pursuant to an Order, FCC 96M-7, released January 30,

1996, the Judge directed the parties to appear on January 31/

1996 to "explain the extent to which a failure of the production

of documents and information related to Kay's stations, and

particularly the failure to produce information with respect to

loading and users, would effect SIC the ability to litigate the

substantive issues set to be trIed " (the "Prehearing

Conference") .

c. The JUdge's Conclusion~

16. On May 31, 1996/ the Judge re leased the S. D.. Acting

contrary to law and evidence, the Judge failed to consider the

sworn testimony submitted by Kay erroneously considered and

relied upon the unsworn statements froIT the Bureau prosecutorial

staff at the Prehearing Conference, ~nd incorrectly concluded

that Kay was obligated to produce thE information requested by

the Bureau and that Kay deliberately failed to respond to the

308(b) Request. The Judge erroneously granted the Motion.

III. QUESTIQm;~p_RESENTED

A. Whether the Judge committeel reversible error in

considering and relying upon the unsworn statements from the

Bureau prosecutorial staff made ~t the Prehearing Conference?

B. Whether Kay was obI igate1j under Comm ission Rules to

maintain the documents requested by the Bureau?

- .:1 -



C. Whether the JUdge erroneously concluded that there were

no material facts to be determined at a hearing on the merits of

the HDO?

D. Whether the JUdge erroneously concluded that Kay

willfully violated section 308(b) of the Act as of January 31,

1994?

E. Whether the Judge wrongfully levied a forfeiture

against Kay?

IV. ARGUMENT

A. THERE WAS NO BAS IS_ UPQ~_l!!IJ~!! TO GRANT THE S. D.

17. In revoking Kay's licenses and taking away the business

he has built over two decades, the ludge did not even permit Kay

to present any evidence in support ot his case. Instead, the

Judge has revoked the licenses In a summary manner. The evidence

provided by the Bureau consisted of unsworn testimony offered by

the prosecutorial staff of the Commission at a Prehearing

Conference in which Kay was neither r-eguested, required or

permitted to proffer expert testimon} on his behalf and in the

face of sworn affidavits from Kay whjch contradict the staff's

unsworn testimony. The use of such 3n extraordinary procedure to

revoke licenses violates every rule clf procedural due process and

raises the question of why elementa

Kay.'

-----------_ .. -._.-.-.

fairness was not accorded to

Despite these glaring deficiencies, the Judge relied on
the "representations of Bureau staff . made in oral argument"
(S.D. 10) in making the S.D., apparently in improper reliance on
Section 1.251(a) (1) which provides that the movant (not the
presiding officer) may rely on "other materials subject to



18. section 1.251(d) of the Commission's Rules provides

that "[t]he presiding officer, giving appropriate weight to the

nature of the proceeding, the issue or issues, the proof, and to

the need for cross-examination, may grant a motion for summary

decision to the extent that the pleadings, affidavits, materials

obtained by discovery or otherwise. admissions, or matters

Officially noticed, show that there is no genuine issue as to any

material fact and that a party is otherwise entitled to summary

decision." section 1.251(b) of the C'ommission/s Rules provides

that the party opposing a request for summary decision must show

"by affidavit or by other materi~ls subject to consideration by

the presiding officer, that there is a genuine issue of material

fact for determination at the hearina " The presiding

officer is required to view the claims presented critically,

apply stringent standards, and "insure due process." Midwest Sh

Louis, Inc., 48 RR 2d 95,104 (lCJ80

Procedure, 24 RR 2d 1715 (1972)

See AlsQ Summary Decision

19. The Bureau/s case faJ Ls wide of this mark. Most

importantly, there is no dispute that the Bureau failed to offer

any affidavit whatsoever. While recognizing this, the JUdge

summarily accorded the unsworn sllbmlssions of the Bureau the

consideration by the presiding officer. "However, the JUdge
fails to cite any Rule which extends the meaning of the phrase
"other materials" to the extent of soliciting unsworn testimony,
especially the testimony of the prosecutorial staff of the
Commission. Kay submits that this rule is not applicable to the
evidence the Judge must consider in reaching his decision. As
discussed infra l Section 1.251(d) is the proper rule. Unsworn
testimony is not mentioned therein.

- (-;



equivalency of an affidavit by virtue of it having come from the

Bureau. (S.D. 10) For summary decision purposes, or any other

adjudicatory purposes, such deference is improper.

20. On the contrary, Kay has submitted sworn affidavits

meeting his Section 1.251(b) obligation. Immediate reversal is

warranted where summary decision lS granted against a party that

has met its burden of presenting affidavits and establishing

material issues of fact. See Calif9-Inia Public Broadcasting

Forum v. FCC, 752 F.2d 670, 676-677 (D.C. Cir. 1985) As the

Court of Appeals has previously told the Commission, where

substantial and material issues of fact exist, as here, summary

decision is out of bounds. WeYhl~];:l} J;lXQadcasting Ltd. Partnership

v. FCC, 984 F. 2d 1220, 1229 -12 ~\() (f) cir. 1993).

21. As previously indicated, the Motion contains no

affidavits in its favor. In responsE to the pleadings, the Judge

ordered the Prehearing Conference durIng which he unilaterally

decided to "educate" himself as to the operations of the

specialized mobile radio industry ~nd called upon members of the

Bureau prosecutorial staff present f' the hearing room to answer

questions he had. l This "testimony" violated the elemental rules

of due process si nce it was not swarf'" there was no "voir dire"

to establish that the Commission prosecutorial staff could offer

opinion evidence, and Kay was not granted the right of cross-

examination and the prosecution ()f his own case.

4 Objections by Kay's counse] to the procedures were cut­
off by the Judge who stated that counsel would have a chance to
make statements 1ater in the proceed i ng. (Tr. 145).



22. The Judge willingly accepted and accorded the utmost

credibility to the unsworn testimony of the Bureau's

prosecutorial staff.' This is inappropriate and improper. Kay

is unable to locate any Commission precedent for unsworn

statements forming the predicate for a summary decision,

especially a summary decision resulting in the revocation of a

long-term licensee's authorizations. In fact, the Review Board

has held (Big Country Radio, Inc~, 12 PR 2d 1119, 1121 (1975)):

In making this [summary declsion determination], the
Presiding Judge should carefully scrutinize the moving
party's papers, while the opposing party's papers, if
any, should be treated with considerable indulgence.

A review of the ~'i~~ reveals that thE' ludge stood this directive

on its head, txeating the Bureau's unsworn allegations and

The Judge's cavalier handling of the evidence has
permitted the record to contain a series of factual inaccuracies.
In reliance on the Bureau staff's unsworn statements, the Judge
concluded that "[t]he Bureau has shown how the loading data
facilitate [sic] proof of fictitious licenses." (S.D. 11) Not
only is this statement inaccurate, but the Judge's stated
rationale for such a conclusion is legally and factually
incorrect. First, conventional stations are not automatically
shared stations. Footnote 12 on page 11 of the S.D., itself,
contradicts this statement. Second, all fully loaded
conventional stations are not necessarily capable of being
trunked since one licensee must have exclusivity or concurrence
from all co-channel licensees. Third I t.he "testimony" concerning
paper loading and subsequent cancellation of licenses is
incorrect. When a conventional SMP station is converted to a
trunked station, the conventional SMR user licenses are not
canceled. Instead, the conventional SMP user licenses are merely
added to the loading of the trunked SMR license. Finally,
contrary to the Judge's misinterpretation of the transcript of
the Prehearing Conference, Kay's billing system can accurately
provide loading information on the day he makes the inquiry and
can provide an accurate view for about the previous year. Kay's
database becomes inaccurate only as 2hanges in a customer's
frequency or system or number of moblJe units are made to
individual customer's accounts



"tutorial" for the ,Judge with utmost indulgence and Kay's sworn

declarations with total disregard.

23. It is uncontested that the Commission has long

established that summary decision is an " e xtraordinary procedure"

that may " on l y be granted II when there is no genuine issue of any

material fact. GAF_Broadcasting_~Q,_, 55 RR 2d 827, 832 (Rev. Bd.

1984). In fact, the Judges have beer instructed that they

possess the discretion to proceed with a hearing even if they can

find "that the facts are undisputed !' 1~

24. In this particular casp. Kay has established by his

sworn evidence that there are mater a issues of fact as to his

compliance with Section 308(b) and Interrogatory No.4. As for

the Bureau, it offered absolute y no sworn evidence in its favor

and the JUdge, sua sponte, eliclted unsworn testimony from the

prosecutors. Despite this, the Judge gave all the weight to the

unsworn testimony and no weight to Kay's sworn affidavits.~ This

is as arbitrary and capricious a proceeding and result as can be

imagined. It must be reversed.

~ In rendering the S.D., the Judge concludes that Kay has
"conceded" that the Bureau has not been given loading data it
requested. (S.D. 10). This is incorrect. Kay has never conceded
such a point and has claimed to the contrary. See,~, Kay's
Opposition to the Bureau's Motion at pg. 3, submitted on January
II, 1996. More importantly, there is no record evidence for this
point in the S.D. The Review Board has taught that where a Judge
fails to state in his decision the substantiation for a
conclusion, the issuance of S.D. on that point is inappropriate.
Big County Radi<2.., IIlQ_,-, sUQIi'l at 11:' 1



B. KAY HAS COMPLIED WITH ALL COMMISSION RECORDKEEPING
REQUIREMENTS ~_ _ . _

25. What stands at the heart of the Bureau's allegations of

fault against Kay, and adopted without question by the JUdge, is

that Kay has been unable to produce documents in an unspecified

form of the Bureau's choosing such that it can reach conclusions

as to Kay and develop its case-in-chief.' In this regard, the

Judge has reviewed and unilaterally revised Part 90 of the

commission's Rules and, in so doing, tossed out the Commission's

deregulatory efforts. The result LS that Kay is being held to a

standard of recordkeeping that the commission has long abandoned.

While deregulation may have made enfclrcement a difficult job, it

is not the Judge's role to revise thE rules that Kay and others

were led to believe were applicable

26. In 1992, the Commission determined, after notice and

comment rulemaking, to alter the Part gO licensee obligations.

Thus, in Amendment_of Part 90_QI tb~_~gmmission's Rules to

Radio Systems U2EQQ.cket HQ.. 22--;')) 1 RR 2d 166 (1992) I the

Commission announced a new system, Instead of requiring that

licensees of trunked SMR systems file mobile loading data

annually and at renewal, Part 90 licensees were relieved of

filing at intervals and advised that they would only have to file

Having already brought the charges against Kay and having
the twin burdens of going forward and proving its case, Kay sees
no reason why the onus is on him to prepare the Bureau's case.

- 1 ()



such information "when applying for authorizations for which

loading is a prerequisite." Id. at 170.

27. As for records to be kept, Part 90 licensees were freed

from specific data collection requirements. Part 90 licensees

were permitted to use their "ordinar'y business records" when

keeping their records as to their users. These ordinary business

records are the standard business records that the licensee would

keep for its regular business purposes.

28. Likewise, in AmendmentQfJ?~rt 90 of the Commission's

Rules PertainingtQ_ End Useranc:! !'1Q\::)UE:' Licensing Information (PR

Docket No. 92-7§j r 71 RR 2d 27'l 1')(1; the Commission

deregulated Part 90 procedures dealing with the requirement that

1 icensees of shared systems that c:l not i nd i vi dua lly 1icense

their end users to maintain and pe~iodically furnish detailed

information as to their customers. fhis requirement was deemed

to be an "unnecessary regulatory burder" on the pUblic. rd. at

275. The need for any end user ist was eliminated as it "serves

no useful administrative purpose for the Commission in processing

and licensing private land mobile radlC systems." rd. at 274.

29. Despite these clear and powerful words, the JUdge has

ordered Kay to prepare and produce a list of end users rUling

that the actions of the Commission are of no import and t'[t]he

deregulatory rulemaking cannot operate to deny discovery to the

Bureau to which it is entitled under ar entirely different set of

rules." Order, FCC 95M-203, released October 31, 1995.

1 ]



30. The clash between the rulemaking changes adopted by the

commission and the demands of the Bureau and the Judge to

resurrect the discredited regulatory scheme have a direct impact

on Kay. On the one hand, he was told to maintain ordinary

business records of loading and that they will be needed only if

he seeks to add to his system. On the other hand, he is being

ordered to produce records that are no longer required to satisfy

the Bureau and, being unable to provide records meeting

eliminated requirements, is findIng ris licenses at jeopardy.

The message being sent to the Part CH: community is that by

following Commission deregulatory mandates you conduct your

business at your own risk. ThIS result was not intended by the

commission and t.he Commiss ion must right the wrong.

31. The Judge's treatment of the records issue also ignores

the fact that the Bureau never properly requested in its

discovery any loading records that Kay might possess (see

discussion, infra). Even the Bureau staff was forced to admit

that it was not certain as to how lIcensees are supposed to

maintain business records in t.he'lbsence of guidance in the

rules, regulations, public notices 01 otherwise (Tr. 149-50) In

the absence of such guidance, Kay is still faulted for his

attempts to operate on a deregulated basis. If Part 90 is not

deregulated, let the Commission return to the world that appeals

to the JUdge. x

The JUdge bases his conclusions (S.D. 6, n.5) In this
matter on the statement in SMR rulemaking (PR Docket No. 92-79)
dealing with ordinary business records. Again, the issue of what



32. In relying on PR Docket No. 92-79 for the proposition

that a "loading report II could be calculated on business records

kept in the ordinary course of a licensee's business (S.D. 16),

the Judge overlooked a key element of the decision. As discussed

supra, effective October 1992, loading records are no longer a

regulatory tool that could be used to revoke a licensee's

operating authority. It is now llsed only when a licensee seeks

to expand an existing system or construct a new system within 40

miles of an existing system and \Vhen applying for its first

renewal in a waiting list area for a system licensed before June

1, 1993. No other purposes were recognized by the Commission.

If the Commission intended for this to be some form of

gatekeeping requirement, it should haVE specified so.

33. As for the maintenance of records, the Judge also

failed to consider that the Report 9JldOrc:!er in PR Docket No. 92-

79 (~ 18) only requires a Part gO llc:ensee to maintain historical

records for a period of six (6) months. Here, of course, the

Bureau was asking Kay to provide r-ec::ords for four (4) years

before, well beyond any period he was obligated to maintain

records. Even if the six-month reqllJrement is not considered,

Section 90.447 limits record retenticln of one (1) year, again

much less than the records the Bureau sought."

------------_•..._... _... -

is an ordinary business record is one that has to be left to the
licensee in the absence of specifir Gllidance from the Commission.

~ In considering the Commisslon's Rules, the Judge makes
reference to Section 90.631(b) (~~ 11, n. 11). In so doing,
the Judge fails to recognize that the rule refers to trunked SMR
stations originally assigned in ~he E;MP pool channels. Kay,



34. The Commission has given Kay and other Part 90

licensees authority not to keep loading and end user information.

As the Commission made clear, this information no longer serves a

regulatory purpose, and ordinary business records are needed only

for expansion purposes. Loading and end user information is no

longer a law enforcement tool. The Judge and the Bureau clearly

desire to turn the clock back to another time; the Commission

must inform them that it is too late.

c. KAY FULLY RESPONDED TQ~VR~AU INTERROGATORY NO.4

35. In revoking all of Kay's icenses, the Judge seizes on

Kay's response to the request for intormation made upon him by

the Bureau. One of these is Interrogatory No.4, 10 propounded by

the Bureau in its First Set of Interrogatories submitted on

February 17, 1995, subject to a mot on to compel by the Bureau,

and an ultimate order from the ,Judge. :;;ee Qrder, FCC 95M-203,

released October 11, 1995. Kay responded to the Judge's Order,

but the Judge erroneously determined lr the S.D. that the

response amounted to a willful failure. Consequently, the Judge

however, does not hold any of these stations.
reference by the .Judge is patent ly n error.

Consequently, the

III Interrogatory No. 4 states tollows:

with respect to each of the call signs listed in
Appendix A of the Order to Show Cause, Hearing Designation
Order, and Notice of Opportuni.tLfor Hearing for Forfeiture,
FCC 94-315 (released December 1 I 1994), identify each and
every "end-user" (i.e., customer) and the number of mobile
units of each such "end-user" 'c'c_oE:'-'_, customer) since January
1, 1991.

- 1 Li



improperly revoked Kay's licenses, a result that must be

reversed.

36. There is no doubt that when directed by the Judge, Kay

turned over to the Bureau the information that he had in his

possession which he determined was responsive to Interrogatory

No.4. The Bureau has never asserted that Kay has withheld any

information, has destroyed information that was requested, or is

in any manner not providing information in his possession. What

is at issue is that Kay simply cannot provide information in some

different and unknown format unless the Bureau specifies what

format it desires - which it has not done. At no time has the

Commission ever sanctioned a party that turned over the

information it possessed. The penalty levied here greatly

exceeds the Commission's authorIty In the context of discovery.

In that Kay was responding to a request, and there were other

measures to protect the ability (Jf the Bureau to make its own

case, revocation was both arbitrary and capricious. See

Innovative Women'.$_Media Assoc. v. F(:J~', 16 F.3d 1287, 1289-1290

(D.C. Cir. 1994).

37. Summary decision is availahle for use by a Judge if and

when there are no genuine issues of material fact. Midwest st.

Louis, supra. In this instance. there was a clear factual

dispute as to the response to the interrogatory. The Bureau

failed to provide any sworn evidence that Kay had willfully

failed to provide the information it r"equested. Rather, the

JUdge was relying entirely on unsworn 1aims of the Bureau and a



sworn response from Kay that he had delivered all responsive

documents in his possession. Summary decision was inappropriate.

38. Consideration of the response to Interrogatory No.4

requires an examination of Kay's recordkeeping and billing

practices. As detailed supra, the Commission has no rules or

regulations dealing with how Part 90 licensee business records

must be kept. Kay's practice is not to maintain, per se,

historical loading information beyond the one year required by

section 90.447 of the Commission's Rules. As set forth in Kay's

response to Interrogatory No.4, Kay only maintains his current

records. Kay keeps his records in two forms. He has individual

paper files, arranged alphabetically by customer name with copies

of bills, a repeater contract (assumino one has been executed),

and miscellaneous notes. These files were copied and delivered

to the Bureau. Second, Kay has deve oped a database on his

computer system. This database IS lndexed by customer name and

in alphabetical order and lists customers by name, address, phone

numbers, contact name, billing periocl, number of control

stations, number of mobile stations frequency/site or system

(where appropr iate) and var i ous account informat ion. The

database was also supplied to the Bureau.

39. Despite receiving every piece of customer information

available to Kay I the Bureau has cont, i nued to insist on

historical loading records. Historical loading records, per se,

do not exist and rather than document production, the Bureau is

asking Kay to manufacture information that he would be unable to



swear was accurate and correct. 11Th j s is not what discovery was

meant to require.

40. Kay has not been required since 1992 to maintain

specific loading or end user information. Kay has maintained his

records in the fashion of a businessman seeking most importantly

billing records and accounts payable documents. As such, Kay had

no need to maintain information for periods where the customers

were no longer current or he was not servicing them.

41. As a prudent businessman, with limited file and

computer capacity, Kay regularly purged storage information to

make space for current records. AJ 1 1 nformation regarding closed

accounts was deleted approximately f"very six (6) months. See Pg.

3 of the Declaration of James A. Kay, r., attached as Exhibit C

to his opposition to the Bureau':::; Moticm for S.D. and Order

Revoking Licenses dated January LI, QCi6 ("Declaration").

42. As the Judge has noted ($~~. 12), Kay's offices were in

close proximity to the epicenter of the Northridge Earthquake of

January 17, 1994. His offices susta ned significant damage,

including to his computer system. Declaration Pg. 3. Due to a

significant loss of data from the damaqe to the old system, only

accounts which had not discontinued ,-epeater service prior to

September 1993 were manually reentered on the system. Id._ with

II However, were the Bureau wi 11 ing to expend effort, it
COUld, from the records provided, determine the business trends
and station utilization (i.e. loading) for approximately one
year. Where changes do occur in customer information, the
reI iabi I i ty of the database decrea se~;.
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the new system having greater capacity, Kay has maintained

information on all accounts from September 1993 to date.

43. Considering this information. the Judge erroneously

concluded that Kay "set up his business records in a manner that

would not record loading data that was sufficient to show

compliance" (S.D. 15). Kay submits that the only evidence that

the Judge has was that Kay had estabJished, in early 1989, an

information collection and retention system and the Commission

had set no guidelines as to how ~hat system was to be maintained.

Based on that fact, how could Kay be required to undertake

recordkeeping in some fashion accep~able to the Bureau in the

absence of specific direction?

44. In Interrogatory No.4, the Bureau requested that Kay

list the users of each of his stations by call sign and the

number of mobile units of each user Kay has no records, and IS

not required to keep records, thatist his users by call sign.

Kay's business records do not even contain his own call signs

since no rule requires that Kay's business records reference

commission call SIgns. Kay's business records list customers and

use of stations by sites and frequencies or sites and systems,

rather than by cal] signs for a simp e reason: radio technicians

program radios and test repeaters ane] radios by frequency or

system, not by call sign. Oeclaratic)Jl Pg. J.

45. The information requested by the Bureau in

Interrogatory No.4, much like the information requested in the

308(b) Request_, is inadequate to the task the Bureau stated

- IF
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its purpose and is, in fact, an attempt to harass and burden Kay

through overbroad discovery. I' There is no way that the

information the Bureau has sought could make a case that Kay

either met or did not meet the construction and loading

requirements, since the request did not ask for the time period

in which each user operated on a particular station. Without

such information, the Bureau wouLd never know when stations went

into operation, daily changes in loading, or even if and when

stations licenses were cancelled owing to the absence of use. 11

It is clear that the Bureau, despite the HOO, had not prepared a

case against Kay and was using this fishing expedition to secure

information to make its case after the fact.

46. The Bureau had no firm grasp on violations of any

commission rules by Kay. It was using the discovery process to

secure information that it could use for the case it was unable

to make. 14 Kay, as a reasonable bus i nef;sman, kept his required

11 Interestingly, as the Commission is aware, Kay has no
right to secure any discovery materials from the Bureau even
though Kay's own business stands in jeopardy.

I] The Bureau has also failed to consider co-channel loading
on frequencies Kay shares with others. A review of Kay's
stations, without taking into consideration co-channel stations,
would not enable the Bureau to determine if the frequency on
which Kay's station was assigned was fully loaded and, as a
result, whether Kay was eligible for additional stations or
frequencies. Aga in / the Bureau 'Ala ~ do ng noth i ng more than
fishing around and harassing Kay. .

14 See also September 1"), 1994 Memorandum from W. Riley
Hollingsworth to Ralph A. Haller ("We have confidence that
discovery will reveal that not all of Kay's stations are
constructed, and that he exaggerates his loading to avoid the
consequences of our channel sharinqlnd channel recovery
provisions.")
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business records in the manner he judged appropriate for his

business. When the full and complete set of records was turned

over to the Bureau, the Bureau found that they failed to meet the

Bureau's perception of what they expected the records to contain.

with no case in hand, the Bureau then sought to disqualify Kay

rather than give him a chance to prove himself in hearing.

47. Summary decision is an "ext.raordinary" remedy and one

that is to be sparingly used, if at al]. Weyburn Broadcasting

teaches that summary decision is to he used only where a full

complete, and undisputed evidentiary record is established to

warrant the relief to be accorded. Here, there are genuine

issues as to the information providel], the information Kay is

required to maintain, the value of the information sought, and

whether the Bureau is in any manner liisadvantaged by what it

received. A full hearing is required ~o resolve these issues.

The summary decision was arbitrar~ and capricious, and must be

reversed.

D. KAY HAS NOT VIOLATED SECTION 308(b) OF THE
COMMUNICATIONS ACT

48. The Judge's other ground for disqualification of Kay

relates to the 308(b) Request and the ~laim by the Bureau that

Kay willfully violated this provision ~f the Act. The revocation

on 308(b) grounds is premised on Kay's alleged failure to produce

information dealing with his customers. Kay did not withhold

such information; rather, he exer('ised his due process rights to

ensure that confidential customer ,nformation would not be

delivered over to his competitors who were being kept informed by
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